IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA
ROBERT SIMS, et al.,
Plaintiffs,

No. 1:15-cv-732-CCE-JEP

vs.
BB&T CORPORATION, et al.,
Defendant.
CONSENT MOTION FOR FINAL APPROVAL OF CLASS SETTLEMENT
Plaintiffs move this Court for final approval of the Class Action Settlement and
move the Court for the entry of the submitted proposed Final Order. BB&T Defendants
do not oppose the motion.
For Plaintiffs’ part, this motion is supported by Plaintiffs’ Memorandum in
Support of Motion for Preliminary Approval of Class Settlement (Doc. 437), Plaintiffs’
Memorandum in Support of Motion for Attorneys’ Fees, Reimbursement of Expenses,
and Case Contribution Awards for Named Plaintiffs (Doc. 445), the Declaration of
Christopher D. Amundson, Project Manager at Analytics Consulting, LLC, the Statement
of Gallagher Fiduciary Advisors, LLC, serving as the Independent Fiduciary, approving
of the settlement, including fees and expenses (attached hereto as Exhibit 1), this Court’s
Order preliminarily approving this Settlement (Doc. 439), as well as Plaintiffs’
accompanying memorandum in support of this motion.
Defendants have not joined in the memoranda filed by Plaintiffs referenced above.
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CONCLUSION
For these reasons, and those set forth in Plaintiffs’ accompanying memorandum in
support, Plaintiffs respectfully request that the Consent Motion for Final Approval of
Class Settlement be granted.
April 17, 2019

Respectfully submitted,

/s/ Kai H. Richter
NICHOLS KASTER, PLLP
Kai H. Richter, MN No. 0296545*
Carl F. Engstrom, MN Bar No. 0396298*
4600 IDS Center
80 S 8th Street
Minneapolis, MN 55402
Telephone: 612-256-3200
Facsimile: 612-338-4878
krichter@nka.com
cengstrom@nka.com

/s/ Jerome J. Schlichter
SCHLICHTER BOGARD & DENTON LLP
Jerome J. Schlichter, MO No. 32225*
Troy A. Doles, MO No. 47958*
Heather Lea, MO No. 49872*
100 South Fourth Street, Ste. 1200
St. Louis, Missouri 63102
(314) 621-6115, (314) 621-5934 (fax)
jschlichter@uselaws.com
tdoles@uselaws.com
hlea@uselaws.com

Additional Class Counsel and Attorneys
for Bowers Plaintiffs

Lead Class Counsel and Attorneys for Smith
Plaintiffs

*appearing by special appearance

*appearing by special appearance
/s/ David B. Puryear, Jr.
David B. Puryear, Jr.
North Carolina State Bar No. 11063
PURYEAR & LINGLE, PLLC
5501-E Adams Farm Lane
Greensboro, NC 27407
(336) 218-0227
puryear@puryearandlingle.com
Local Counsel for all Plaintiffs
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CERTIFICATE OF SERVICE
I certify that on April 17, 2019, I electronically filed the foregoing with the Clerk of
the Court using the CM/ECF system, which will automatically send notification of filing
to all counsel of record.
/s/ Jerome J. Schlichter
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BB&T CORPORATION
ERISA LITIGATION
March 21, 2019

I.

Summary

Gallagher Fiduciary Advisors, LLC (“Gallagher”) was appointed to act as an
independent fiduciary for the BB&T Corporation 401(k) Savings Plan (the “Plan”) in
connection with the proposed settlement dated November 30, 2018 of Sims et al. v
BB&T Corporation et al., 1:15-cv-732 (M.D. NC) (the “Litigation”) and resolves the
ERISA class action claims brought in the Litigation. All terms not otherwise defined
herein shall have the meaning set forth in the Settlement.
Gallagher’s responsibilities pursuant to its agreement and the Settlement are to
(i) determine whether to approve and authorize the settlement of Released Claims on
behalf of the Plan and (ii) determine whether the Settlement satisfies the requirements
of the Prohibited Transaction Class Exemption 2003-39 (the “Class Exemption”).
Gallagher engaged in the following activities: (i) we reviewed documents filed
with the court, including the Consolidated Amended Complaint, motion for Preliminary
Approval of Class Action Settlement, the Settlement Agreement and Notice, the Court’s
Orders regarding Defendants’ motions to dismiss and for summary judgement, the
Order granting preliminary approval of the Settlement, and the Plaintiffs’ Memorandum
in Support of Attorneys’ Fees and Expenses; (ii) we received and reviewed the Plan
document and amendments thereto, Plan summary plan descriptions and expert reports
submitted by the Parties; (iii) we reviewed the parties’ mediation statements; (iv) we
interviewed Jerome Schlichter, Rebekah Freisinger and Troy Doles, from Schlichter,
Bogard & Denton LLP, counsel for Plaintiffs; (v) we interviewed Michael Prame and
Mark Bieter, from Groom Law Group, Chartered, counsel for Defendants; and (vi) we
interviewed the private mediator Michelle Yoshida, of Phillips ADR Enterprises.
II.

Requirements of the Class Exemption
In order for the Class Exemption to apply, the following conditions must be met:
1.

Where the litigation has not been certified as a class action by the court,
and no federal or state agency is a plaintiff in the litigation, an attorney or

©2018 Arthur J. Gallagher & Co. All rights reserved.
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attorneys retained to advise the plan on the claim, and having no
relationship to any of the parties, other than the plan, determines that
there is a genuine controversy involving the plan.

2.

The settlement is authorized by a fiduciary (the authorizing fiduciary) that
has no relationship to, or interest in, any of the parties involved in the
claims, other than the plan, that might affect the exercise of such person’s
best judgment as a fiduciary.


3.

This condition has been met.

The terms and conditions of the transaction are no less favorable to the
plan than comparable arms-length terms and conditions that would have
been agreed to by unrelated parties under similar circumstances.


5.

Gallagher has no relationship to, or interest in, any of the parties
involved in the Litigation that could affect the exercise of its judgment.

The settlement terms, including the scope of the release of claims; the
amount of cash and the value of non-cash assets received by the plan;
the proposed attorney’s fee award of one third of the Settlement; and any
other sums to be paid from the recoveries, are reasonable in light of the
plan’s likelihood of full recovery and the risks and costs of litigation.


4.

This condition has been met because on August 28, 2017, the Court
certified the Class.

This condition has been met. The Settlement is at least as favorable
as an arms-length transaction agreed to by unrelated parties would
likely have been. Counsel for all sides and the mediator we
interviewed confirmed that the Settlement was the product of armslength negotiations.

The transaction is not part of an agreement, arrangement, or
understanding designed to benefit a party in interest.


Although the transaction will have the incidental effect of releasing
the fiduciaries, the Settlement is not designed to benefit those
fiduciaries, but rather to resolve claims that have not been fully
adjudicated and to enable the Plan to recover a portion of their
losses.
©2018 Arthur J. Gallagher & Co. All rights reserved.
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6.

Any extension of credit by the plan to a party in interest in connection with
the settlement of a legal or equitable claim against the party in interest is
on terms that are reasonable, taking into consideration the
creditworthiness of the party in interest and the time value of money.


7.

The transaction is not described in Prohibited Transaction Exemption
(PTE) 76-1 (relating to delinquent employer contributions to multiemployer
and multiple employer collectively bargained plans).


8.

The condition has been met.

Assets other than cash may be received by the plan from a party in
interest in connection with a settlement in limited, specified circumstances.
To the extent assets, other than cash, are received by the plan in
exchange for the release of the plan’s or the plan fiduciary’s claims, such
assets must be specifically described in the written settlement agreement
and valued at their fair market value, as determined in accordance with
section 5 of the Voluntary Fiduciary Correction (VFC) Program.


10.

Neither the Settlement nor the underlying claims relate to delinquent
employer contributions, and the Settlement is therefore not described
in PTE 76-1.

All the terms of the settlement are specifically described in a written
settlement agreement or consent decree.


9.

The condition is not applicable in that the Settlement does not require
the Plan to extend credit to any party in interest.

The condition does not apply because the monetary portion of the
Settlement is being paid in cash.

The plan does not pay any commissions in connection with the acquisition
of assets.


This condition will be met in that the Settlement provides for a cash
payment and no commission is indicated under the terms of the
Settlement.

©2018 Arthur J. Gallagher & Co. All rights reserved.
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11.

The authorizing fiduciary acting on behalf of the plan has acknowledged in
writing that it is a fiduciary with respect to the settlement of the litigation on
behalf of the plan.


12.

The condition has been met.

The plan fiduciary maintains or causes to be maintained for a period of six
years the records necessary to enable authorized persons to determine
whether the conditions of this exemption have been met.


This condition will be met.

In light of the above factors, it is fair to conclude that the Settlement on the terms
described above meets the requirements of the Class Exemption.

Investment advisory, named and independent fiduciary services are offered through Gallagher Fiduciary Advisors,
LLC, an SEC Registered Investment Adviser. Gallagher Fiduciary Advisors, LLC is a single-member, limited-liability
company, with Gallagher Benefit Services, Inc. as its single member. Neither Arthur J. Gallagher & Co., Gallagher
Fiduciary Advisors, LLC nor their affiliates provide accounting, legal or tax advice.

©2018 Arthur J. Gallagher & Co. All rights reserved.
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EXHIBIT A

Case 1:15-cv-00732-CCE-JEP Document 446-2 Filed 04/17/19 Page 4 of 26

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF NORTH CAROLINA

ROBERT SIMS, et al.,
		Plaintiffs,
vs.

No. 1:15-cv-732-CCE-JEP

BB&T CORPORATION., et al.,
		Defendants.

NOTICE OF CLASS ACTION SETTLEMENT AND FAIRNESS HEARING
Your legal rights might be affected if you are a member of the following class:
All persons who participated in the BB&T Corporation 401(k) Savings Plan (“Plan”) and had an Active Account at
any time during the Class Period, including any Beneficiary of a deceased person who participated in the Plan at any
time during the Class Period, and/or Alternate Payee, in the case of a person subject to a Qualified Domestic Relations
Order who participated in the Plan at any time during the Class Period. Excluded from the Settlement Class are the
BB&T Defendants.
The Class Period is defined as September 4, 2009 through October 25, 2018. For purposes of this Notice, if not defined
herein, capitalized terms have the Definitions in the Settlement Agreement, which is incorporated herein by reference.
PLEASE READ THIS SETTLEMENT NOTICE CAREFULLY.
•

The Court has given its preliminary approval to a proposed settlement (the “Settlement”) of a class action lawsuit
brought by certain participants in the Plan against BB&T Corporation, BB&T Corporation Employee Benefits
Plan Committee, BB&T Corporation Board of Directors, Compensation Committee of the Board of Directors of
BB&T Corporation, John A. Allison, IV, Jennifer S. Banner, K. David Boyer, Jr., Anna R. Cablik, Nelle R. Chilton,
Ronald E. Deal, Tom D. Efird, James A. Faulkner, Barry J. Fitzpatrick, J. Littleton Glover, Jr., L. Vincent Hackley,
Jane P. Helm, I. Patricia Henry, John P. Howe, III, Eric C. Kendrick, Kelly S. King, Valeria Lynch Lee, Louis B.
Lynn, James H. Maynard, Albert O. McCauley, Edward C. Milligan, J. Holmes Morrison, Charles A. Patton, Nido
R. Qubein, William J. Reuter, Tollie W. Rich, Jr., E. Rhone Sasser, Christine Sears, Thomas E. Skains, Thomas
N. Thompson, Edwin H. Welch, Stephen T. Williams, Steven L. Reeder, Branch Banking and Trust Company,
Sterling Capital Management LLC, Paul Barnes, Ken Fitchett, Sharon Jeffries-Jones, Keith Kiser, John Sapp,
Becky Sink, Henry Skinner, Derek Surette, alleging violations of the Employee Retirement Income Security Act
(“ERISA”). The Settlement will provide for the allocation of monies directly into the individual accounts of the
Settlement Class who had Plan accounts during the Class Period (an “Active Account”) with a balance greater
than $0 as of October 25, 2018 (“Current Participants”). Class Members who are entitled to a distribution but who
no longer had Active Accounts as of October 25, 2018 (“Former Participants”) will receive their allocation in the
form of a check mailed to their last known address or a rollover, if elected.

•

The terms and conditions of the Settlement are set forth in the Settlement Agreement dated November 30, 2018.
Capitalized terms used in this Settlement Notice but not defined in this Settlement Notice have the meanings assigned
to them in the Settlement Agreement. The Settlement Agreement is available at www.bbt401ksettlement.com. Any
amendments to the Settlement Agreement or any other settlement documents will be posted on that website. You
should visit that website if you would like more information about the Settlement and any possible amendments to
the Settlement Agreement or other changes, including changes to the Plan of Allocation, the date, time, or location
of the Fairness Hearing, or other Court orders concerning the Settlement.

•

Your rights and options — and the deadlines to exercise them — are explained in this Settlement Notice.
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•

The Court still has to decide whether to give its final approval to the Settlement. Payments under the Settlement
will be made only if the Court finally approves the Settlement and that final approval is upheld in the event of any
appeal.

•

A hearing on the final approval of the Settlement and for approval of the Class Representatives’ petition for
Attorneys’ Fees and Costs and for Class Representatives’ Compensation will take place on May 1, 2019, at 10
a.m., before U.S. District Court Judge Catherine Eagles in Courtroom G-3, L. Richard Preyer Federal Building,
324 West Market Street, Suite 1, Greensboro, NC 27401.

•

Any objections to the Settlement, to the petition for Attorneys’ Fees and Costs or to Class Representatives’
Compensation, must be served in writing on Class Counsel and Defendant’s Counsel, as identified on page 5 of
this Settlement Notice.

•

Further information regarding the litigation, the Settlement, and this Settlement Notice, including any changes
to the terms of the Settlement and all orders of the Court regarding the Settlement, may be obtained at
www.bbt401ksettlement.com.
Our records indicate that you are a Current Participant. If you believe that you meet the definition
of a Former Participant, please contact the Settlement Administrator. Current Participants include
both participants currently employed at BB&T and those who are no longer employed by BB&T but
continued to have an account balance in the Plan as of October 25, 2018.

YOUR LEGAL RIGHTS AND OPTIONS UNDER THE SETTLEMENT:

OUR RECORDS
INDICATE THAT YOU
ARE A CURRENT
PARTICIPANT. YOU
DO NOT NEED TO
DO ANYTHING TO
PARTICIPATE IN THE
SETTLEMENT.

Our records indicate that you are a Current Participant because you had
an account balance in the Plan greater than $0 as of October 25, 2018.
If, however, you are a “Former Participant” who participated in the Plan
during the Class Period and did not have a balance greater than $0 as of
October 25, 2018 or are the beneficiary, alternate payee, or attorney-infact of such a person, then, unlike a Current Participant, you must return
a Former Participant Claim Form that is postmarked by April 22, 2019 to
receive a check for your share of the Net Settlement Amount. If you are
a Former Participant, and you do not return the Former Participant Claim
Form that is postmarked by April 22, 2019, you will forfeit your share of the
Net Settlement Amount. We have not included a claim form in your notice
because Current Participants do not need to submit a claim form, and our
records indicate that you are a Current Participant. However, if you believe
you are a Former Participant, a claim form may be obtained by accessing
www.bbt401ksettlement.com.

YOU CAN OBJECT
(NO LATER THAN
APRIL 1, 2019).

If you wish to object to any part of the Settlement, you may (as discussed
below) write to the Court and counsel about why you object to the Settlement.
The Court has authorized the parties to seek discovery, including the
production of documents and appearance at a deposition, from any person
who files an objection.

YOU CAN ATTEND A
HEARING ON
MAY 1, 2019.

If you submit a written objection to the Settlement to the Court and counsel
before the deadline, you may attend the hearing about the Settlement and
present your objections to the Court. You may attend the hearing even if
you do not file a written objection, but you will not be permitted to address
the Court at the hearing if you do not notify the Court and counsel of your
intention to appear at the hearing by April 1, 2019.

2
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The Class Action
The case is called Sims, et al. v. BB&T Corporation et al., Case No. 1:15-cv-732 (the “Class Action”). The Court
supervising the case is the United States District Court for the Middle District of North Carolina. The individuals
who brought this suit are called Class Representatives, and the individuals and entities they sued are called the BB&T
Defendants. The Class Representatives are current and former participants in the Plan. The Class Representatives’
claims are described below, and additional information about them is available at www.bbt401ksettlement.com.
The Settlement
The Settlement was reached on November 30, 2018. Class Counsel filed this action on September 4, 2015. Since the
filing of this action and for a period of almost three years, the parties engaged in substantial litigation. The Parties
participated in mediation before a nationally recognized mediator who has extensive experience in resolving similar
claims involving other 401(k) plans. The parties also engage in substantial settlement discussions without a mediator.
Only after months of extensive arm’s length negotiation following the mediation were the parties able to agree to the
terms of the Settlement.
As part of the Settlement, a Qualified Settlement Fund or Gross Settlement Amount of $24,000,000 will be established
to resolve the Class Action. The Net Settlement Amount is $24,000,000 minus any Administrative Expenses, taxes,
tax expenses, Court-approved Attorneys’ Fees and Costs, Class Representatives’ Compensation, and other approved
expenses of the litigation. The Net Settlement Amount will be allocated to Class Members according to a Plan of
Allocation to be approved by the Court.
In addition to the monetary component of the Settlement, the Parties to the Settlement have agreed to certain additional
terms: 1) the Plan fiduciaries will engage a consulting firm to conduct a Request for Proposal for investment consulting
firms that are unaffiliated with BB&T and engage an Investment Consultant to independent consulting services to
the Plan; 2) the Investment Consultant will evaluate the Plan’s investment options and provide the Plan fiduciaries
an evaluation of the options in the Plan; 3) within two years after the entry of the Final Order, Plan fiduciaries will
participate in a training session regarding ERISA’s fiduciary duties; 4) during the two year period following entry of
the Final Order. BB&T will rebate to the Plan participants any 12b-1 fees, sub-ta fees, or other monetary compensation
that any mutual fund company pays or extends to the Plan’s recordkeeper based on the Plan’s investments; and 5) if
during a two-year time period following the entry of the Final Order, BB&T were to decide to charge Plan participants
a periodic fee for recordkeeping services, the Plan fiduciaries will conduct a request for proposal for the provision of
recordkeeping and administrative services.
Statement Of Attorneys’ Fees and Costs Sought in the Class Action
Since mid-2015, Class Counsel have devoted many hours investigating potential claims and bringing this case. Class
Counsel reviewed thousands of pages of documents produced in this case prior to filing of this action and thousands of
publicly filed documents with the Department of Labor to support their claims. Class Counsel took the risk of litigation
and has not been paid for any of their time or for any of their costs incurred in bringing this action. Class Counsel has
agreed: (1) to undertake the additional risk of paying half of the costs of the settlement process if the Settlement is not
approved; (2) monitor for two years compliance with the Settlement Agreement; (3) bring an enforcement action in
court, if necessary, to insure compliance with the Settlement Agreement; and (4) do each of these without pay.
Class Counsel will apply to the Court for payment of Attorneys’ Fees and Costs for their work in the case. The amount
of fees (not including costs) that Class Counsel will request will not exceed one-third of the Settlement Amount,
$8,000,000, in addition to no more than $1,100,000 in litigation costs. Class Counsel will not seek to receive any
interest earned by the Qualified Settlement Fund, which will be added to the amount received by the Class. Any
Attorneys’ Fees and Costs awarded by the Court to Class Counsel will be paid from the Qualified Settlement Fund.
As is customary in class action cases, in which the Class Representatives have spent time and effort on the litigation,
Class Counsel also will ask the Court to approve payments, not to exceed $20,000 each for the Class Representatives
who took on the risk of litigation, devoted considerable time, and committed to spend the time necessary to bring the
case to conclusion. Their activities also included assisting in the factual investigation of the case by Class Counsel
and giving overall support to the case. Any Class Representatives’ Compensation awarded by the Court will be paid
from the Qualified Settlement Fund.

3
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A full application for Attorneys’ Fees and Costs and for Class Representatives’ Compensation will be filed with the
Court and made available on the Settlement Website, www.bbt401ksettlement.com.

1. Why Did I Receive This Settlement Notice?
The Court caused this Settlement Notice to be sent to you because the Plan’s records indicate that you may be a Class
Member. If you fall within the definition of the Class, you have a right to know about the Settlement and about all
of the options available to you before the Court decides whether to give its final approval to the Settlement. If the
Court approves the Settlement, and after any objections and appeals are resolved, the Net Settlement Amount will be
allocated among Class Members according to a Court-approved Plan of Allocation.

2. What Is The Class Action About?
In the Class Action, Class Representatives claim that, during the Class Period, the BB&T Defendants violated the
Employee Retirement Income Security Act of 1974 (“ERISA”), as amended, 29 U.S.C. 1001 et seq. with respect their
management, operation and administration of the BB&T Corporation 401(k) Savings Plan.
BB&T Defendants have denied and continue to deny the allegations, claims and contentions of the Class Representatives,
deny that they are liable at all to the Class, and deny that the Class or the Plan have suffered any harm or damage
for which BB&T Defendants could or should be held responsible, as the BB&T Defendants deny all allegations of
wrongdoing and deny that the Plan suffered harm or damage from those claims.

3. Why Is There A Settlement?
The Court has not reached a final decision as to the Class Representatives’ claims. Instead, the Class Representatives
and the BB&T Defendants have agreed to the Settlement. The Settlement is the product of extensive negotiations
between Class Counsel and Defense Counsel during an all-day session with a private mediator, and several months of
additional arm’s length negotiations. The parties to the Settlement have taken into account the uncertainty and risks
of litigation and have concluded that it is desirable to settle on the terms and conditions set forth in the Settlement
Agreement. The Class Representatives and Class Counsel, who are highly experienced in this kind of matter, believe
that the Settlement is best for all Class Members.

4. What Does The Settlement Provide?
The Net Settlement Amount will be allocated to Class Members according to a Plan of Allocation to be approved
by the Court. Class Members fall into two categories: Current Participants and Former Participants. Allocations to
Current Participants who are entitled to a distribution under the Plan of Allocation will be made into their existing
Plan accounts. Former Participants who are entitled to a distribution will receive their distribution as a check mailed
to their last known address or, if they elect, as a rollover to a qualified retirement account.
In addition to the monetary component of the Settlement, as discussed above: 1) the Plan fiduciaries will engage a
consulting firm to conduct a Request for Proposal for investment consulting firms that are unaffiliated with BB&T
and engage an Investment Consultant to independent consulting services to the Plan; 2) the Investment Consultant
will evaluate the Plan’s investment options and provide the Plan fiduciaries an evaluation of the options in the Plan; 3)
within two years after the entering of the Final Order, Plan fiduciaries will participate in a training session regarding
ERISA’s fiduciary duties; 4) during the two year period following entry of the Final Order. BB&T will rebate to the
Plan participants any 12b-1 fees, sub-ta fees, or other monetary compensation that any mutual fund company pays or
extends to the Plan’s recordkeeper based on the Plan’s investments; and 5) if during a two-year time period following
the entry of the Final Order, BB&T were to decide to charge Plan participants a periodic fee for recordkeeping
services, the Plan fiduciaries will conduct a request for proposal for the provision of recordkeeping and administrative
services.
All Class Members and anyone claiming through them will fully release the Plan as well as the BB&T Defendants and
its “Released Parties” from “Released Claims.” The Released Parties include (a) BB&T Corporation, Branch Banking
and Trust Company, Sterling Capital Management LLC, BB&T Corporation Employee Benefits Plan Committee,
BB&T Corporation Board of Directors, Compensation Committee of the Board of Directors of BB&T Corporation,
4
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Cardinal Investment Advisors, LLC, , John A. Allison, IV, Jennifer S. Banner, K. David Boyer, Jr., Anna R. Cablik,
Nelle R. Chilton, Ronald E. Deal, Tom D. Efird, James A. Faulkner, Barry J. Fitzpatrick, J. Littleton Glover, Jr., L.
Vincent Hackley, Jane P. Helm, I. Patricia Henry, John P. Howe, III, Eric C. Kendrick, Kelly S. King, Valeria Lynch
Lee, Louis B. Lynn, James H. Maynard, Albert O. McCauley, Edward C. Milligan, J. Holmes Morrison, Charles
A. Patton, Nido R. Qubein, William J. Reuter, Tollie W. Rich, Jr., E. Rhone Sasser, Christine Sears, Thomas E.
Skains, Thomas N. Thompson, Edwin H. Welch, Stephen T. Williams, Steven L. Reeder, Paul Barnes, Ken Fitchett,
Sharon Jeffries-Jones, Keith Kiser, John Sapp, Becky Sink, Henry Skinner, Derek Surette; (b) their insurers, coinsurers, and reinsurers, (c) their past, present, and future parent corporation(s), (d) their past, present, and future
affiliates, subsidiaries, divisions, joint ventures, predecessors, successors, successors-in-interest, and assigns; and (e)
with respect to (a) through (d) above their past, present and future members of their respective boards of directors,
managers, partners, agents, members, shareholders (in their capacity as such), officers, employees, independent
contractors, representatives, attorneys, administrators, fiduciaries, accountants, auditors, advisors, consultants,
personal representatives, spouses, heirs, executors, administrators, associates, employee benefit plan fiduciaries (with
the exception of the Independent Fiduciary), employee benefit plan administrators, service providers to the Plan
(including their owners and employees), members of their immediate families, consultants, subcontractors, and all
persons acting under, by, through, or in concert with any of them.
The Released Claims include claims that were asserted in the Class Action or that relate to any of the allegations, facts
or occurrences asserted in the lawsuit or would be barred by the principles of res judicata or collateral estoppel had
the claims asserted been fully litigated and resulted in final judgment; and all claims relating to the implementation of
the Settlement. This is only a summary of the Released Claims and not a binding description of the Released Claims.
The actual governing release is found within the Settlement Agreement at www.bbt401ksettlement.com. Generally,
the release means that Class Members will not have the right to sue the BB&T Defendants, the Plan, or the Released
Parties for conduct during the Class Period arising out of or relating to the allegations in the Class Action.
This is only a summary of the Settlement. The entire Settlement Agreement is at www.bbt401ksettlement.com.

5. How Much Will My Distribution Be?
The amount, if any, that will be allocated to you will be based upon the Plan records, or, if on October 25, 2018, you
either no longer had a Plan account or had a Plan account with no money in it, based upon your Former Participant
Claim Form. Calculations regarding the individual distributions will be performed by the Settlement Administrator,
whose determinations will be final and binding, pursuant to the Court-approved Plan of Allocation.
To be eligible for a distribution from the Net Settlement Amount, you must either be a (1) “Current Participant”
as defined on page 1 or (2) an “Authorized Former Participant” (a “Former Participant” as defined on page 1 who
submitted a completed, satisfactory Former Participant Claim Form that is postmarked by the deadline), or (3) a
beneficiary, alternate payee, or attorney-in-fact of persons identified in (1) or (2).
The Plan of Allocation will allocate the Net Settlement Fund among Current and Authorized Former Participants as
follows:
1. The quarterly balances for the Class Period of Current and Authorized Former Participants invested in
Proprietary Funds will be identified for each quarter;
2. All quarterly balances identified in step 1 will be summed together for each Participant;
3. An average quarterly balance for each Current Participant and each Authorized Former Participant will
be calculated for the Class Period;
4. For each Current Participant and each Authorized Former Participant, the average quarterly balance of
step 3 will be divided by the average quarterly balance for the Class Period of all Current and Authorized
Former Participants;
5. Each Current Participant and each Authorized Former Participant will receive the fraction of the total Net
Settlement Amount which is calculated in step 4.
No amount shall be distributed to a Class Member that is five dollars ($5.00) or less, because such an amount is de
minimis and would cost more in processing than its value. The method of making these calculations is described in
the Plan of Allocation, found in Article 6 of the Settlement Agreement and available at www.bbt401ksettlement.com.
5
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There are approximately 72,632 Class Members.
Note that if you are an alternate payee pursuant to a Qualified Domestic Relations Order, you will receive a check if
and to the extent you are entitled to receive a portion of a Current Participant’s or Authorized Former Participant’s
allocation under the Settlement Agreement in accordance with the plan of allocation as if you are a Current Participant
or Authorized Former Participant.

6. How Can I Receive My Distribution?
Whether you need to submit a claim form to receive your distribution depends on whether you are considered a
“Current Participant” or a “Former Participant.” According to our records, you are a Current Participant. If so,
you do not need to do anything to receive your share of the Settlement.

7. When Will I Receive My Distribution?
The timing of the distribution of the Net Settlement Amount is conditioned on several matters, including the Court’s
final approval of the Settlement and that approval becoming final and no longer subject to any appeals in any court.
An appeal of the final approval may take several years. If the Settlement is approved by the Court, and there are no
appeals, the Settlement distribution likely will occur during the first half of 2019.
There Will Be No Payments Under The Settlement If The Settlement Agreement Is Terminated.

8. Can I Get Out Of The Settlement?
No. The Class was certified under Federal Rule of Civil Procedure 23(b)(1). Therefore, as a Class Member, you are
bound by any judgments or orders that are entered in the Class Action for all claims that were asserted in the Class
Action or are otherwise included as Released Claims under the Settlement.

9. Do I Have A Lawyer In The Case?
The Court has appointed the law firm Schlichter, Bogard & Denton, in St. Louis, Missouri, as Lead Class Counsel
and Nichols Kaster, in Minneapolis, Minnesota, as additional Class Counsel in the Class Action. If you want to be
represented by your own lawyer, you may hire one at your own expense.

10. How Will The Lawyers Be Paid?
Class Counsel will file a petition for the award of Attorneys’ Fees and Costs. This petition will be considered at the
Fairness Hearing. Class Counsel has agreed to limit their application for an award of Attorneys’ Fees and Costs to not
more than $8,000,000 in fees and $1,100,000 in costs. The Court will determine what fees and costs will be approved.

11. How Do I Tell The Court If I Don’t Like The Settlement?
If you are a Class Member, you can tell the Court that you do not agree with the Settlement or some part of it. To object,
you must send the Court a written statement that you object to the Settlement in Sims, et al. v. BB&T Corporation, et
al., Case No. 1:15-cv-732. Be sure to include your name, address, telephone number, signature, and a full explanation
of why you object to the Settlement. Your written objection must be received by the Court no later than April 1, 2019.
The Court’s address is Clerk of the Court, United States District Courthouse, L. Richard Preyer Federal Building,
324 West Market Street, Suite 1, Greensboro, NC 27401. Your written objection also must be mailed to the lawyers
listed below, no later than April 1, 2019. Please note that the Court’s Order Granting Preliminary Approval of this
Settlement provides that any party to the litigation may, but is not required to, serve discovery requests, including
requests for documents and notice of deposition not to exceed two hours in length, on any objector. Any responses to
discovery, or any depositions, must be completed within ten days of the request being served on the objector.
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CLASS COUNSEL
SCHLICHTER, BOGARD & DENTON
Attn: BB&T 401(k) Settlement
100 S. Fourth St., Suite 1200
St. Louis, MO 63102
bbt401ksettlement@uselaws.com
Tel: (314) 621-6115
Fax: (314) 621-5934

BB&T DEFENDANTS’ COUNSEL
GROOM LAW GROUP, CHARTERED
Attn: Michael J. Prame
1701 Pennsylvania Ave., NW
Washington, DC 20006
Tel: (202) 857-0620
WOMBLE BOND DICKINSON (US) LLP
Attn: Ronald R. Davis
One West Fourth Street
Winston-Salem, NC 27101
Tel: (336) 721-3600

12. When And Where Will The Court Decide Whether To Approve The Settlement?
The Court will hold a Fairness Hearing at 10 a.m. on May 1, 2019, before U.S. District Court Judge Catherine Eagles
in Courtroom G-3 at the United States District Courthouse for the Middle District of North Carolina, L. Richard
Preyer Federal Building, 324 West Market Street, Suite 1, Greensboro, NC 27401.
At the Fairness Hearing, the Court will consider whether the Settlement is fair, reasonable, and adequate. If there are
objections, the Court will consider them. After the Fairness Hearing, the Court will decide whether to give its final
approval to the Settlement. The Court also will consider the petition for Class Counsel’s Attorneys’ Fees and Costs
and any Class Representatives’ Compensation.

13. Do I Have To Attend The Fairness Hearing?
No, but you are welcome to come at your own expense. If you send an objection, you do not have to come to the
Court to talk about it. As long as you mailed your written objection on time, the Court will consider it when the Court
considers whether to approve the Settlement as fair, reasonable and adequate. You also may pay your own lawyer to
attend the Fairness Hearing, but such attendance is not necessary.

14. May I Speak At The Fairness Hearing?
If you are a Class Member, you may ask the Court for permission to speak at the Fairness Hearing. To do so, you
must send a letter or other paper called a “Notice of Intention to Appear at Fairness Hearing in Sims, et al. v. BB&T
Corporation et al., Case No. 1:15-cv-732.” Be sure to include your name, address, telephone number, and your
signature. Your Notice of Intention to Appear must be mailed to the attorneys and filed with the Clerk of the Court, at
the addresses listed in the Answer to Question No. 11, no later than April 1, 2019.

15. What Happens If I Do Nothing At All?
If you are a “Current Participant” as defined on page 1, and do nothing, you will participate in the Settlement
of the Class Action as described above in this Settlement Notice if the Settlement is approved.
If you are a “Former Participant” as defined on page 1, and you do nothing, you will be bound by the Settlement of
the Class Action as described above in this Settlement Notice if the Settlement is finally approved, BUT YOU WILL
NOT RECEIVE ANY MONEY UNLESS YOU SUBMIT A FORMER PARTICIPANT CLAIM FORM.

16. How Do I Get More Information?
If you have general questions regarding the Settlement, you can visit this website: www.bbt401ksettlement.com, call
1-877-755-0338, or write to the Settlement Administrator at BB&T 401(k) Settlement Administrator, P.O. Box 2007,
Chanhassen, MN 55317-2007.
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BB&T 401(k) Settlement Administrator
P.O. Box 2007
Chanhassen, MN 55317-2007
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF NORTH CAROLINA
ROBERT SIMS, et al.,
		Plaintiffs,
vs.

No. 1:15-cv-732-CCE-JEP

BB&T CORPORATION, et al.,
		Defendants.

NOTICE OF CLASS ACTION SETTLEMENT AND FAIRNESS HEARING
Your legal rights might be affected if you are a member of the following class:
All persons who participated in the BB&T Corporation 401(k) Savings Plan (“Plan”) and had an Active Account
at any time during the Class Period, including any Beneficiary of a deceased person who participated in the Plan at
any time during the Class Period, and/or Alternate Payee, in the case of a person subject to a Qualified Domestic
Relations Order who participated in the Plan at any time during the Class Period. Excluded from the Settlement
Class are the BB&T Defendants.
The Class Period is defined as September 4, 2009 through October 25, 2018. For purposes of this Notice, if not
defined herein, capitalized terms have the Definitions in the Settlement Agreement, which is incorporated herein by
reference.
PLEASE READ THIS SETTLEMENT NOTICE CAREFULLY.
•

The Court has given its preliminary approval to a proposed settlement (the “Settlement”) of a class action
lawsuit brought by certain participants in the Plan against BB&T Corporation, BB&T Corporation Employee
Benefits Plan Committee, BB&T Corporation Board of Directors, Compensation Committee of the Board of
Directors of BB&T Corporation, John A. Allison, IV, Jennifer S. Banner, K. David Boyer, Jr., Anna R. Cablik,
Nelle R. Chilton, Ronald E. Deal, Tom D. Efird, James A. Faulkner, Barry J. Fitzpatrick, J. Littleton Glover, Jr.,
L. Vincent Hackley, Jane P. Helm, I. Patricia Henry, John P. Howe, III, Eric C. Kendrick, Kelly S. King, Valeria
Lynch Lee, Louis B. Lynn, James H. Maynard, Albert O. McCauley, Edward C. Milligan, J. Holmes Morrison,
Charles A. Patton, Nido R. Qubein, William J. Reuter, Tollie W. Rich, Jr., E. Rhone Sasser, Christine Sears,
Thomas E. Skains, Thomas N. Thompson, Edwin H. Welch, Stephen T. Williams, Steven L. Reeder, Branch
Banking and Trust Company, Sterling Capital Management LLC, Paul Barnes, Ken Fitchett, Sharon JeffriesJones, Keith Kiser, John Sapp, Becky Sink, Henry Skinner, Derek Surette, alleging violations of the Employee
Retirement Income Security Act (“ERISA”). The Settlement will provide for the allocation of monies directly
into the individual accounts of the Settlement Class who had Plan accounts during the Class Period (an “Active
Account”) with a balance greater than $0 as of October 25, 2018 (“Current Participants”). Class Members
who are entitled to a distribution but who no longer had Active Accounts as of October 25, 2018 (“Former
Participants”) will receive their allocation in the form of a check mailed to their last known address or a rollover,
if elected.

•

The terms and conditions of the Settlement are set forth in the Settlement Agreement dated November
30, 2018. Capitalized terms used in this Settlement Notice but not defined in this Settlement Notice have
the meanings assigned to them in the Settlement Agreement. The Settlement Agreement is available at
www.bbt401ksettlement.com. Any amendments to the Settlement Agreement or any other settlement documents
will be posted on that website. You should visit that website if you would like more information about the
Settlement and any possible amendments to the Settlement Agreement or other changes, including changes to
the Plan of Allocation, the date, time, or location of the Fairness Hearing, or other Court orders concerning the
Settlement.
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•

Your rights and options — and the deadlines to exercise them — are explained in this Settlement Notice.

•

The Court still has to decide whether to give its final approval to the Settlement. Payments under the Settlement
will be made only if the Court finally approves the Settlement and that final approval is upheld in the event of
any appeal.

•

A hearing on the final approval of the Settlement and for approval of the Class Representatives’ petition for
Attorneys’ Fees and Costs and for Class Representatives’ Compensation will take place on May 1, 2019, at 10
a.m., before U.S. District Court Judge Catherine Eagles in Courtroom G-3, L. Richard Preyer Federal Building,
324 West Market Street, Suite 1, Greensboro, NC 27401.

•

Any objections to the Settlement, to the petition for Attorneys’ Fees and Costs or to Class Representatives’
Compensation, must be served in writing on Class Counsel and Defendant’s Counsel, as identified on page 5 of
this Settlement Notice.

•

Further information regarding the litigation, the Settlement, and this Settlement Notice, including any changes
to the terms of the Settlement and all orders of the Court regarding the Settlement, may be obtained at
www.bbt401ksettlement.com.
Our records indicate that you are a Former Participant. If you believe that you meet the definition of a
Current Participant, please contact the Settlement Administrator. Former Participants are individuals
who no longer had an account balance in the BB&T Plan as of October 25, 2018.

YOUR LEGAL RIGHTS AND OPTIONS UNDER THE SETTLEMENT:
OUR RECORDS INDICATE
THAT YOU ARE A FORMER
PARTICIPANT. YOU MUST
RETURN THE ENCLOSED
FORMER PARTICIPANT
CLAIM FORM BY
APRIL 22, 2019 TO
PARTICIPATE IN THE
SETTLEMENT

YOU CAN OBJECT
(NO LATER THAN
APRIL 1, 2019)

YOU CAN ATTEND A HEARING
ON MAY 1, 2019

Our records indicate that you are a Former Participant. You
must return a Former Participant Claim Form that is postmarked
by April 22, 2019 to receive your share of the Net Settlement
Amount. If you do not return the Former Participant Claim
Form that is postmarked by April 22, 2019 you will forfeit
your share of the Net Settlement Amount. A claim form is
enclosed with this notice but may also be obtained by accessing
www.bbt401ksettlement.com.
If you wish to object to any part of the Settlement, you may (as
discussed below) write to the Court and counsel about why you
object to the Settlement. The Court has authorized the parties
to seek discovery, including the production of documents
and appearance at a deposition, from any person who files an
objection.
If you submit a written objection to the Settlement to the Court
and counsel before the deadline, you may attend the hearing
about the Settlement and present your objections to the Court.
You may attend the hearing even if you do not file a written
objection, but you will not be permitted to address the Court at
the hearing if you do not notify the Court and counsel of your
intention to appear at the hearing by April 1, 2019.

2

Case 1:15-cv-00732-CCE-JEP Document 446-2 Filed 04/17/19 Page 14 of 26

The Class Action
The case is called Sims, et al. v. BB&T Corporation et al., Case No. 1:15-cv-732 (the “Class Action”). The Court
supervising the case is the United States District Court for the Middle District of North Carolina. The individuals
who brought this suit are called Class Representatives, and the individuals and entities they sued are called the BB&T
Defendants. The Class Representatives are current and former participants in the Plan. The Class Representatives’
claims are described below, and additional information about them is available at www.bbt401ksettlement.com.
The Settlement
The Settlement was reached on November 30, 2018. Class Counsel filed this action on September 4, 2015. Since
the filing of this action and for a period of almost three years, the parties engaged in substantial litigation. The
Parties participated in mediation before a nationally recognized mediator who has extensive experience in resolving
similar claims involving other 401(k) plans. The parties also engage in substantial settlement discussions without a
mediator. Only after months of extensive arm’s length negotiation following the mediation were the parties able to
agree to the terms of the Settlement.
As part of the Settlement, a Qualified Settlement Fund or Gross Settlement Amount of $24,000,000 will be established
to resolve the Class Action. The Net Settlement Amount is $24,000,000 minus any Administrative Expenses, taxes,
tax expenses, Court-approved Attorneys’ Fees and Costs, Class Representatives’ Compensation, and other approved
expenses of the litigation. The Net Settlement Amount will be allocated to Class Members according to a Plan of
Allocation to be approved by the Court.
In addition to the monetary component of the Settlement, the Parties to the Settlement have agreed to certain
additional terms: 1) the Plan fiduciaries will engage a consulting firm to conduct a Request for Proposal for investment
consulting firms that are unaffiliated with BB&T and engage an Investment Consultant to independent consulting
services to the Plan; 2) the Investment Consultant will evaluate the Plan’s investment options and provide the Plan
fiduciaries an evaluation of the options in the Plan; 3) within two years after the entering of the Final Order, Plan
fiduciaries will participate in a training session regarding ERISA’s fiduciary duties; 4) during the two year period
following entry of the Final Order, BB&T will rebate to the Plan participants any 12b-1 fees, sub-ta fees, or other
monetary compensation that any mutual fund company pays or extends to the Plan’s recordkeeper based on the
Plan’s investments; and 5) if during a two-year time period following the entry of the Final Order BB&T decides
to charge Plan participants a periodic fee for recordkeeping services, the Plan fiduciaries will conduct a request for
proposal for the provision of recordkeeping and administrative services.
Statement Of Attorneys’ Fees and Costs Sought in the Class Action
Since mid-2015, Class Counsel have devoted many hours investigating potential claims and bringing this case.
Class Counsel reviewed thousands of pages of documents produced in this case prior to filing of this action and
thousands of publicly filed documents with the Department of Labor to support their claims. Class Counsel took the
risk of litigation and has not been paid for any of their time or for any of their costs incurred in bringing this action.
Class Counsel has agreed: (1) to undertake the additional risk of paying half of the costs of the settlement process
if the Settlement is not approved; (2) monitor for two years compliance with the Settlement Agreement; (3) bring
an enforcement action in court, if necessary, to insure compliance with the Settlement Agreement; and (4) do each
of these without pay.
Class Counsel will apply to the Court for payment of Attorneys’ Fees and Costs for their work in the case. The
amount of fees (not including costs) that Class Counsel will request will not exceed one-third of the Settlement
Amount, $8,000,000, in addition to no more than $1,100,000 in litigation costs. Class Counsel will not seek to
receive any interest earned by the Qualified Settlement Fund, which will be added to the amount received by
the Class. Any Attorneys’ Fees and Costs awarded by the Court to Class Counsel will be paid from the Qualified
Settlement Fund.
As is customary in class action cases, in which the Class Representatives have spent time and effort on the litigation,
Class Counsel also will ask the Court to approve payments, not to exceed $20,000 each for the Class Representatives
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who took on the risk of litigation, devoted considerable time, and committed to spend the time necessary to bring the
case to conclusion. Their activities also included assisting in the factual investigation of the case by Class Counsel
and giving overall support to the case. Any Class Representatives’ Compensation awarded by the Court will be paid
from the Qualified Settlement Fund.
A full application for Attorneys’ Fees and Costs and for Class Representatives’ Compensation will be filed with the
Court and made available on the Settlement Website, www.bbt401ksettlement.com.

1. Why Did I Receive This Settlement Notice?
The Court caused this Settlement Notice to be sent to you because the Plan’s records indicate that you may be a
Class Member. If you fall within the definition of the Class, you have a right to know about the Settlement and about
all of the options available to you before the Court decides whether to give its final approval to the Settlement. If the
Court approves the Settlement, and after any objections and appeals are resolved, the Net Settlement Amount will
be allocated among Class Members according to a Court-approved Plan of Allocation.

2. What Is The Class Action About?
In the Class Action, Class Representatives claim that, during the Class Period, the BB&T Defendants violated the
Employee Retirement Income Security Act of 1974 (“ERISA”), as amended, 29 U.S.C. 1001 et seq. with respect
their management, operation and administration of the BB&T Corporation 401(k) Savings Plan.
BB&T Defendants have denied and continue to deny the allegations, claims and contentions of the Class
Representatives, deny that they are liable at all to the Class, and deny that the Class or the Plan have suffered any
harm or damage for which BB&T Defendants could or should be held responsible, as the BB&T Defendants deny
all allegations of wrongdoing and deny that the Plan suffered harm or damage from those claims.

3. Why Is There A Settlement?
The Court has not reached a final decision as to the Class Representatives’ claims. Instead, the Class Representatives
and the BB&T Defendants have agreed to the Settlement. The Settlement is the product of extensive negotiations
between Class Counsel and Defense Counsel during an all-day session with a private mediator, and several months
of additional arm’s length negotiations. The parties to the Settlement have taken into account the uncertainty and
risks of litigation and have concluded that it is desirable to settle on the terms and conditions set forth in the
Settlement Agreement. The Class Representatives and Class Counsel, who are highly experienced in this kind of
matter, believe that the Settlement is best for all Class Members.

4. What Does The Settlement Provide?
The Net Settlement Amount will be allocated to Class Members according to a Plan of Allocation to be approved
by the Court. Class Members fall into two categories: Current Participants and Former Participants. Allocations to
Current Participants who are entitled to a distribution under the Plan of Allocation will be made into their existing
Plan accounts. Former Participants who are entitled to a distribution will receive their distribution as a check mailed
to their last known address or, if they elect, as a rollover to a qualified retirement account.
In addition to the monetary component of the Settlement, as discussed above, the 1) the Plan fiduciaries will engage
a consulting firm to conduct a Request for Proposal for investment consulting firms that are unaffiliated with BB&T
and engage an Investment Consultant to independent consulting services to the Plan; 2) the Investment Consultant
will evaluate the Plan’s investment options and provide the Plan fiduciaries an evaluation of the options in the
Plan; 3) within two years after the entering of the Final Order, Plan fiduciaries will participate in a training session
regarding ERISA’s fiduciary duties; 4) during the two year period following entry of the Final Order. BB&T will
rebate to the Plan participants any 12b-1 fees, sub-ta fees, or other monetary compensation that any mutual fund
company pays or extends to the Plan’s recordkeeper based on the Plan’s investments; and 5) if during a two-year
4
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time period following the entry of the Final Order, BB&T were to decide to charge Plan participants a periodic fee
for recordkeeping services, the Plan fiduciaries will conduct a request for proposal for the provision of recordkeeping
and administrative services.
All Class Members and anyone claiming through them will fully release the Plan as well as BB&T Defendants and its
“Released Parties” from “Released Claims.” The Released Parties include (a) BB&T Corporation, Branch Banking
and Trust Company, Sterling Capital Management LLC, BB&T Corporation Employee Benefits Plan Committee,
BB&T Corporation Board of Directors, Compensation Committee of the Board of Directors of BB&T Corporation,
Cardinal Investment Advisors, LLC, , John A. Allison, IV, Jennifer S. Banner, K. David Boyer, Jr., Anna R. Cablik,
Nelle R. Chilton, Ronald E. Deal, Tom D. Efird, James A. Faulkner, Barry J. Fitzpatrick, J. Littleton Glover, Jr., L.
Vincent Hackley, Jane P. Helm, I. Patricia Henry, John P. Howe, III, Eric C. Kendrick, Kelly S. King, Valeria Lynch
Lee, Louis B. Lynn, James H. Maynard, Albert O. McCauley, Edward C. Milligan, J. Holmes Morrison, Charles A.
Patton, Nido R. Qubein, William J. Reuter, Tollie W. Rich, Jr., E. Rhone Sasser, Christine Sears, Thomas E. Skains,
Thomas N. Thompson, Edwin H. Welch, Stephen T. Williams, Steven L. Reeder, Paul Barnes, Ken Fitchett, Sharon
Jeffries-Jones, Keith Kiser, John Sapp, Becky Sink, Henry Skinner, Derek Surette; (b) their insurers, co-insurers,
and reinsurers, (c) their past, present, and future parent corporation(s), (d) their past, present, and future affiliates,
subsidiaries, divisions, joint ventures, predecessors, successors, successors-in-interest, and assigns; and (e) with
respect to (a) through (d) above their past, present and future members of their respective boards of directors,
managers, partners, agents, members, shareholders (in their capacity as such), officers, employees, independent
contractors, representatives, attorneys, administrators, fiduciaries, accountants, auditors, advisors, consultants,
personal representatives, spouses, heirs, executors, administrators, associates, employee benefit plan fiduciaries
(with the exception of the Independent Fiduciary), employee benefit plan administrators, service providers to the
Plan (including their owners and employees), members of their immediate families, consultants, subcontractors, and
all persons acting under, by, through, or in concert with any of them.
The Released Claims include claims that were asserted in the Class Action or that relate to any of the allegations, facts
or occurrences asserted in the lawsuit or would be barred by the principles of res judicata or collateral estoppel had
the claims asserted been fully litigated and resulted in final judgment; and all claims relating to the implementation
of the Settlement.
This is only a summary of the Released Claims and not a binding description of the Released Claims. The actual
governing release is found within the Settlement Agreement at www.bbt401ksettlement.com. Generally, the release
means that Class Members will not have the right to sue the BB&T Defendants, the Plan, or the Released Parties for
conduct during the Class Period arising out of or relating to the allegations in the Class Action.
This is only a summary of the Settlement. The entire Settlement Agreement is at www.bbt401ksettlement.com.

5. How Much Will My Distribution Be?
The amount, if any, that will be allocated to you will be based upon the Plan records, or, if on October 25, 2018, you
either no longer had a Plan account or had a Plan account with no money in it, based upon your Former Participant
Claim Form. Calculations regarding the individual distributions will be performed by the Settlement Administrator,
whose determinations will be final and binding, pursuant to the Court-approved Plan of Allocation.
To be eligible for a distribution from the Net Settlement Amount, you must either be a (1) “Current Participant”
as defined on page 1 or (2) an “Authorized Former Participant” (a “Former Participant” as defined on page 1 who
submitted a completed, satisfactory Former Participant Claim Form that is postmarked by the deadline), or (3) a
beneficiary, alternate payee, or attorney-in-fact of persons identified in (1) or (2).
The Plan of Allocation will allocate the Net Settlement Fund among Current and Authorized Former Participants
as follows:
1. The quarterly balances for the Class Period of Current and Authorized Former Participants invested in
Proprietary Funds will be identified for each quarter;
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2. All quarterly balances identified in step 1 will be summed together for each Participant;
3. An average quarterly balance for each Current Participant and each Authorized Former Participant will
be calculated for the Class Period;
4. For each Current Participant and each Authorized Former Participant, the average quarterly balance
of step 3 will be divided by the average quarterly balance for the Class Period of all Current and
Authorized Former Participants;
5. Each Current Participant and each Authorized Former Participant will receive the fraction of the total
Net Settlement Amount which is calculated in step 4.
No amount shall be distributed to a Class Member that is five dollars ($5.00) or less, because such an amount is de
minimis and would cost more in processing than its value. The method of making these calculations is described in
the Plan of Allocation, found in Article 6 of the Settlement Agreement and available at www.bbt401ksettlement.com.
There are approximately 72,632 Class Members.
Note that if you are an alternate payee pursuant to a Qualified Domestic Relations Order, you will receive a check if
and to the extent you are entitled to receive a portion of a Current Participant’s or Authorized Former Participant’s
allocation under the Settlement Agreement in accordance with the plan of allocation as if you are a Current Participant
or Authorized Former Participant.

6. How Can I Receive My Distribution?
Whether you need to submit a claim form to receive your distribution depends on whether you are considered
a “Current Participant” or a “Former Participant.” According to our records, you are a Former Participant.
Therefore, you need to return your claim form to receive your share of the Settlement.

7. When Will I Receive My Distribution?
The timing of the distribution of the Net Settlement Amount is conditioned on several matters, including the Court’s
final approval of the Settlement and that approval becoming final and no longer subject to any appeals in any court.
An appeal of the final approval may take several years. If the Settlement is approved by the Court, and there are no
appeals, the Settlement distribution likely will occur during the first half of 2019.
There Will Be No Payments Under The Settlement If The Settlement Agreement Is Terminated.

8. Can I Get Out Of The Settlement?
No. The Class was certified under Federal Rule of Civil Procedure 23(b)(1). Therefore, as a Class Member, you are
bound by any judgments or orders that are entered in the Class Action for all claims that were asserted in the Class
Action or are otherwise included as Released Claims under the Settlement.

9. Do I Have A Lawyer In The Case?
The Court has appointed the law firm Schlichter, Bogard & Denton, in St. Louis, Missouri, as Lead Class Counsel
and Nichols Kaster, in Minneapolis, Minnesota, as additional Class Counsel in the Class Action. If you want to be
represented by your own lawyer, you may hire one at your own expense.

10. How Will The Lawyers Be Paid?
Class Counsel will file a petition for the award of Attorneys’ Fees and Costs. This petition will be considered at the
Fairness Hearing. Class Counsel has agreed to limit their application for an award of Attorneys’ Fees and Costs to
not more than $8,000,000 in fees and $1,100,000 in costs. The Court will determine what fees and costs will be
approved.
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11. How Do I Tell The Court If I Don’t Like The Settlement?
If you are a Class Member, you can tell the Court that you do not agree with the Settlement or some part of it.
To object, you must send the Court a written statement that you object to the Settlement in Sims, et al. v. BB&T
Corporation, et al., Case No. 1:15-cv-732. Be sure to include your name, address, telephone number, signature,
and a full explanation of why you object to the Settlement. Your written objection must be received by the Court no
later than April 1, 2019. The Court’s address is Clerk of the Court, United States District Courthouse, L. Richard
Preyer Federal Building, 324 West Market Street, Suite 1, Greensboro, NC 27401. Your written objection also must
be mailed to the lawyers listed below, no later than April 1, 2019. Please note that the Court’s Order Granting
Preliminary Approval of this Settlement provides that any party to the litigation may, but is not required to, serve
discovery requests, including requests for documents and notice of deposition not to exceed two hours in length,
on any objector. Any responses to discovery, or any depositions, must be completed within ten days of the request
being served on the objector.
CLASS COUNSEL
SCHLICHTER, BOGARD & DENTON
Attn: BB&T 401(k) Settlement
100 S. Fourth St., Suite 1200
St. Louis, MO 63102
bbt401ksettlement@uselaws.com
Tel: (314) 621-6115
Fax: (314) 621-5934

BB&T DEFENDANTS’ COUNSEL
GROOM LAW GROUP, CHARTERED
Attn: Michael J. Prame
1701 Pennsylvania Ave., NW
Washington, DC 20006
Tel: (202) 857-0620
WOMBLE BOND DICKINSON (US) LLP
Attn: Ronald R. Davis
One West Fourth Street
Winston-Salem, NC 27101
Tel: (336) 721-3600

12. When And Where Will The Court Decide Whether To Approve The Settlement?
The Court will hold a Fairness Hearing at 10 a.m. on May 1, 2019, before U.S. District Court Judge Catherine
Eagles in Courtroom G-3 at the United States District Courthouse for the Middle District of North Carolina, L.
Richard Preyer Federal Building, 324 West Market Street, Suite 1, Greensboro, NC 27401.
At the Fairness Hearing, the Court will consider whether the Settlement is fair, reasonable, and adequate. If there are
objections, the Court will consider them. After the Fairness Hearing, the Court will decide whether to give its final
approval to the Settlement. The Court also will consider the petition for Class Counsel’s Attorneys’ Fees and Costs
and any Class Representatives’ Compensation.

13. Do I Have To Attend The Fairness Hearing?
No, but you are welcome to come at your own expense. If you send an objection, you do not have to come to the
Court to talk about it. As long as you mailed your written objection on time, the Court will consider it when the
Court considers whether to approve the Settlement as fair, reasonable and adequate. You also may pay your own
lawyer to attend the Fairness Hearing, but such attendance is not necessary.

14. May I Speak At The Fairness Hearing?
If you are a Class Member, you may ask the Court for permission to speak at the Fairness Hearing. To do so, you
must send a letter or other paper called a “Notice of Intention to Appear at Fairness Hearing in Sims, et al. v. BB&T
Corporation et al., Case No. 1:15-cv-732.” Be sure to include your name, address, telephone number, and your
signature. Your Notice of Intention to Appear must be mailed to the attorneys and filed with the Clerk of the Court,
at the addresses listed in the Answer to Question No. 11, no later than April 1, 2019.
7

Case 1:15-cv-00732-CCE-JEP Document 446-2 Filed 04/17/19 Page 19 of 26

15. What Happens If I Do Nothing At All?
If you are a “Current Participant” as defined on page 1, and do nothing, you will participate in the Settlement
of the Class Action as described above in this Settlement Notice if the Settlement is approved.
If you are a “Former Participant” as defined on page 1, and you do nothing, you will be bound by the Settlement of
the Class Action as described above in this Settlement Notice if the Settlement is finally approved, BUT YOU WILL
NOT RECEIVE ANY MONEY UNLESS YOU SUBMIT A FORMER PARTICIPANT CLAIM FORM.

16. How Do I Get More Information?
If you have general questions regarding the Settlement, you can visit this website: www.bbt401ksettlement.com,
call 1-877-755-0338, or write to the Settlement Administrator at BB&T 401(k) Settlement Administrator, P.O. Box
2007, Chanhassen, MN 55317-2007.

8
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SPECIAL TAX NOTICE FROM THE SETTLEMENT ADMINISTRATOR
YOUR ROLLOVER OPTIONS
You are receiving this notice because all or a portion of a payment you are receiving as a result of the Settlement
may be eligible to be rolled over to an individual retirement account (“IRA”) or an employer-sponsored retirement
plan. This notice is intended to help you decide whether to do such a rollover.
This notice describes the rollover rules that apply to payments from the Settlement that are not from a designated
Roth account (a type of account with special tax rules in some employer plans).
Rules that apply to most payments are described in the “General Information About Rollovers” section below.
Special rules that only apply in certain circumstances are described in the “Special Rules and Options” section
below.
This Notice does not constitute legal or tax advice, and you should consult with a professional tax advisor if you
have specific questions about your specific tax situation.
___________________________________________________________________________________________
GENERAL INFORMATION ABOUT ROLLOVERS
How can a rollover affect my taxes?
You will be taxed on a payment from the Settlement if you do not roll it over. If you are under age 59½ and do not
do a rollover, you will also have to pay a 10% additional income tax on early distributions (unless an exception
applies). However, if you do a rollover, you will not have to pay tax until you receive payments later and the 10%
additional income tax will not apply if those payments are made after you are age 59½ (or if an exception applies).
Where may I roll over the payment?
You may roll over the payment to either an IRA (an individual retirement account or individual retirement annuity)
or an employer plan (a tax-qualified plan, section 403(b) plan, or governmental section 457(b) plan) that will accept
the rollover. The rules of the IRA or employer plan that holds the rollover will determine your investment options,
fees, and rights to payment from the IRA or employer plan (for example, no spousal consent rules apply to IRAs
and IRAs may not provide loans). Further, the amount rolled over will become subject to the tax rules that apply to
the IRA or employer plan.
How do I do a rollover?
There are two ways to do a rollover. You can do either a direct rollover or a 60-day rollover.
If you do a direct rollover, the Settlement Administrator will make the payment directly to your IRA or an employer
plan. You should contact the IRA sponsor or the administrator of the employer plan for information on how to do a
direct rollover.
If you do not do a direct rollover, you may still do a rollover by making a deposit into an IRA or eligible employer
plan that will accept it. You will have 60 days after you receive the payment from the Settlement Administrator to
deposit it into the IRA or eligible employer plan. If you do not do a direct rollover, the Settlement Administrator is
required to withhold 20% of the payment for federal income taxes (up to the amount of cash and property received
other than employer stock). This means that, in order to roll over the entire payment in a 60-day rollover, you must
use other funds to make up for the 20% withheld. If you do not roll over the entire amount of the payment, the
portion not rolled over will be taxed and will be subject to the 10% additional income tax on early distributions if
you are under age 59½ (unless an exception applies).

9

Case 1:15-cv-00732-CCE-JEP Document 446-2 Filed 04/17/19 Page 21 of 26

How much may I roll over?
If you wish to do a rollover, you may roll over all or part of the amount eligible for rollover.
If I don’t do a rollover, will I have to pay the 10% additional income tax on early distributions?
If you are under age 59½, you will have to pay the 10% additional income tax on early distributions for any
payment from the Settlement (including amounts withheld for income tax) that you do not roll over, unless one of
the exceptions listed below applies. This tax is in addition to the regular income tax on the payment not rolled over.
Will I owe state income taxes?
This notice does not describe any state or local income tax rules (including withholding rules).
___________________________________________________________________________________________
SPECIAL RULES AND OPTIONS
If you miss the 60-day rollover deadline
Generally, the 60-day rollover deadline cannot be extended. However, the IRS has the limited authority to waive the
deadline under certain extraordinary circumstances, such as when external events prevented you from completing
the rollover by the 60-day rollover deadline. To apply for a waiver, you must file a private letter ruling request with
the IRS. Private letter ruling requests require the payment of a nonrefundable user fee. For more information, see
IRS Publication 590, Individual Retirement Arrangements (IRAs).
If you were born on or before January 1, 1936
If you were born on or before January 1, 1936, and receive a lump sum distribution that you do not roll over, special
rules for calculating the amount of the tax on the payment might apply to you. For more information, see IRS
Publication 575, Pension and Annuity Income.
If you roll over your payment to a Roth IRA
If you roll over the payment to a Roth IRA, later payments from the Roth IRA that are qualified distributions will
not be taxed (including earnings after the rollover). A qualified distribution from a Roth IRA is a payment made
after you are age 59½ (or after your death or disability, or as a qualified first-time homebuyer distribution of up to
$10,000) and after you have had a Roth IRA for at least 5 years. In applying this 5-year rule, you count from January
1 of the year for which your first contribution was made to a Roth IRA. Payments from the Roth IRA that are not
qualified distributions will be taxed to the extent of earnings after the rollover, including the 10% additional income
tax on early distributions (unless an exception applies). You do not have to take required minimum distributions
from a Roth IRA during your lifetime. For more information, see IRS Publication 590, Individual Retirement
Arrangements (IRAs).
You cannot roll over a payment to a designated Roth account in an employer plan.
If you are not a Plan participant
Payments after death of the Plan participant. If you receive a distribution after the Plan participant’s death that you
do not roll over, the distribution will generally be taxed in the same manner described elsewhere in this notice.
However, the 10% additional income tax on early distributions does not apply, and the special rule described under
the section “If you were born on or before January 1, 1936” applies only if the participant was born on or before
January 1, 1936.
If you are a surviving spouse
If you receive a payment from the Settlement as the surviving spouse of a deceased Plan participant, you have the
same rollover options that the Plan participant would have had, as described elsewhere in this notice. In addition, if
you choose to do a rollover to an IRA, you may treat the IRA as your own or as an inherited IRA.
10
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An IRA you treat as your own is treated like any other IRA of yours, so that payments made to you before you are
age 59½ will be subject to the 10% additional income tax on early distributions (unless an exception applies) and
required minimum distributions from your IRA do not have to start until after you are age 70½.
If you treat the IRA as an inherited IRA, payments from the IRA will not be subject to the 10% additional income tax
on early distributions. However, if the Plan participant had started taking required minimum distributions, you will
have to receive required minimum distributions from the inherited IRA. If the Plan participant had not started taking
required minimum distributions from the Plan, you will not have to start receiving required minimum distributions
from the inherited IRA until the year the Plan participant would have been age 70½.
If you are a surviving beneficiary other than a spouse
If you receive a payment from the Settlement because of the Plan participant’s death and you are a designated
beneficiary other than a surviving spouse, the only rollover option you have is to do a direct rollover to an inherited
IRA. Payments from the inherited IRA will not be subject to the 10% additional income tax on early distributions.
You will have to receive required minimum distributions from the inherited IRA.
Payments under a qualified domestic relations order
If you are the spouse or former spouse of the Plan participant who receives a payment from the Settlement under
a QDRO, you generally have the same options the participant would have (for example, you may rollover the
payment to your own IRA or an eligible employer plan that will accept it). Payments under the QDRO will not be
subject to the 10% additional income tax on early distributions.
If you are a nonresident alien
If you are a nonresident alien and you do not do a direct rollover to a U.S. IRA or U.S. employer plan, instead of
withholding 20%, the Settlement is generally required to withhold 30% of the payment for federal income taxes.
If the amount withheld exceeds the amount of tax you owe (as may happen if you do a 60-day rollover), you may
request an income tax refund by filing Form 1040NR and attaching your Form 1042-S. See Form W-8BEN for
claiming that you are entitled to a reduced rate of withholding under an income tax treaty. For more information, see
also IRS Publication 519, U.S. Tax Guide for Aliens, and IRS Publication 515, Withholding of Tax on Nonresident
Aliens and Foreign Entities.
Other special rules
If your payments for the year are less than $200 (not including payments from a designated Roth account in the
Plan), the Settlement is not required to allow you to do a direct rollover and is not required to withhold for federal
income taxes. However, you may do a 60-day rollover.
You may have special rollover rights if you recently served in the U.S. Armed Forces. For more information, see
IRS Publication 3, Armed Forces’ Tax Guide.
FOR MORE INFORMATION
You may wish to consult with the Settlement Administrator, or a professional tax advisor before taking a payment
from the Settlement. Also, you can find more detailed information on the federal tax treatment of payments from
employer plans in: IRS Publication 575, Pension and Annuity Income; IRS Publication 590, Individual Retirement
Arrangements (IRAs); and IRS Publication 571, Tax-Sheltered Annuity Plans (403(b) Plans). These publications
are available from a local IRS office, on the web at www.irs.gov, or by calling 1-800-TAX-FORM.
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BB&T 401(k) Plan Settlement Administrator
P.O. Box 2007
Chanhassen, MN 55317-2007
www.bbt401ksettlement.com

FORMER PARTICIPANT CLAIM FORM
Claim Number: 1111111

ABC1234567890

*ABC1234567890*
JOHN Q CLASSMEMBER
123 MAIN ST
APT 1
ANYTOWN, ST 12345

This Former Participant Claim Form is ONLY for Class Members who are Former Participants, or the beneficiaries, alternate
payees or attorneys-in-fact of Former Participants (all of whom will be treated as Former Participants). A Former Participant is a
Class Member who no longer had an Active Account as of October 25, 2018.
This form must be completed, signed and mailed with a postmark date no later than April 22, 2019 to the Settlement Administrator
in order for you to receive your share of the Settlement proceeds. Former Participants who do not complete and timely return
this form will not receive any Settlement payment. Please review the instructions below carefully. If you have questions
regarding this Claim Form, you may contact the Settlement Administrator as indicated below.
******************************************************************************************************************************

PART 1: INSTRUCTIONS FOR COMPLETING FORMER PARTICIPANT CLAIM FORM
1.

Complete this claim form and keep a copy of all pages of your Former Participant Claim Form, including page 1 with the
address label, for your records.

2.

Mail your completed Former Participant Claim Form that is postmarked no later than April 22, 2019 to the Settlement
Administrator at following address:
BB&T 401(k) Plan Settlement Administrator
P.O. Box 2007
Chanhassen, MN 55317-2007
It is your responsibility to ensure the Settlement Administrator has timely received your Former Participant Claim Form.

3.

4.

Other Reminders:
•

You must provide date of birth, signature and a completed Substitute IRS Form W-9, which is attached as Part 5 to this
form.

•

If you desire to do a rollover and you do not complete in full the rollover information in Part 4 Payment Election of the
Settlement Distribution Form, payment net of taxes will be made to the participant in the form of a check.

•

If you change your address after sending in your Former Participant Claim Form, please send your new address to the
Settlement Administrator.

•

Timing Of Payments To Eligible Settlement Class Members. Please note that Settlement payments are subject
to the Settlement Agreement’s receiving final Court approval. If the Settlement Agreement is approved and if you are
entitled to a Settlement payment under the terms of the Settlement, such payments will be distributed no earlier than
June 2019 due to the need to process and verify information for all Settlement Class Members who are entitled to a
payment and to compute the amount of each payment. Payments may be further delayed if any appeals are filed.

Questions? If you have any questions about this Former Participant Claim Form, please call the Settlement Administrator
at 1-877-755-0338. The Settlement Administrator will provide advice only regarding completing this form and will not provide
financial, tax or other advice concerning the Settlement. You therefore may want to consult with your financial or tax advisor.
Information about the status of the approval of the Settlement, the Settlement administration and claim processing is available
on the lawsuit website, www.bbt401ksettlement.com.

1
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You may be eligible to receive a payment from a class action settlement. The Court has preliminarily approved the class settlement
of Sims, et al. v. BB&T Corporation et al., No. 1:15-cv-732. That settlement provides allocation of monies to the individual accounts
of the Settlement Class who had Plan accounts during the class period (“Active Account”) with a balance greater than $0 in the BB&T
Corporation 401(k) Saving Plan (“Plan”) as of October 25, 2018 (“Current Participants”). Members of the Settlement Class who had
an Active Account during the class period but did not have a balance greater than $0 in the Plan as of October 25, 2018 (“Former
Participants”) will receive their allocation in the form of a check or rollover if and only if they mail a valid Former Participant Claim
Form that is postmarked no later than April 22, 2019 to the Settlement Administrator. For more information about the settlement,
please see www.bbt401ksettlement.com or call 1-877-755-0338.
Because you are a Former Participant (or beneficiary of a Former Participant) in the Plan, you must decide whether you want your
payment (1) sent payable to you directly or (2) to be rolled over into another eligible retirement plan or into an individual retirement
account (“IRA”). To make that choice, please complete and mail this Former Participant Claim Form that is postmarked no later
than April 22, 2019 to the Settlement Administrator. If you do not indicate a payment election, your payment will be sent payable
to you directly.

PART 2: PARTICIPANT INFORMATION
First Name

M.I.

Last Name

Mailing Address

City

State

Home Phone

Work Phone or Cell Phone

Participant’s Social Security Number

Participant’s Date of Birth

XXX XX

M M

Email Address

D

D

Y

Y Y

Zip Code

Y

Check here if you were a Former Participant, but did not receive this Claim Form in the mail. This may be because you were a
participant in the Plan only for a brief period.

PART 3: BENEFICIARY OR ALTERNATE PAYEE INFORMATION (IF APPLICABLE)
Check here if you are the surviving spouse or other beneficiary for the Former Participant and the Former Participant is
deceased. Documentation must be provided showing current authority of the representative to file on behalf of the
deceased. Please complete the information below and then continue on to Parts 4 and 5 on the next page.
Check here if you are an alternate payee under a qualified domestic relations order (QDRO), or attorney-in-fact for the
Former Participant. The Settlement Administrator may contact you with further instructions. Please complete the information
below and then continue on to Parts 4 and 5 on the next page.
Your First Name

M.I.

Your Social Security Number or Tax ID Number

Last Name

Your Date of Birth
M M

Your Mailing Address

City

D

D

Y

Y Y

Y

State

Zip Code

2
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PART 4: PAYMENT ELECTION
Payment to Self – A check subject to mandatory federal and applicable state withholding tax will be mailed to your address
on the previous page.
Direct Rollover to an Eligible Plan – Check only one box below and complete the Rollover Information Section below:
Government 457(b)

401(a)/401(k) 		

403(b)

Direct Rollover to a Traditional IRA

Direct Rollover to a Roth IRA (subject to ordinary income tax)

Rollover Information:
Company or Trustee’s Name (to whom the check should be made payable)

Company or Trustee’s Mailing Address 1

Company or Trustee’s Mailing Address 2

Company or Trustee’s City

State

Your Account Number

Zip Code

Company or Trustee’s Phone Number

PART 5: SIGNATURE, CONSENT, AND SUBSTITUTE IRS FORM W-9
UNDER PENALTIES OF PERJURY UNDER THE LAWS OF THE UNITED STATES OF AMERICA, I CERTIFY THAT ALL OF THE
INFORMATION PROVIDED ON THIS FORMER PARTICIPANT CLAIM FORM IS TRUE, CORRECT AND COMPLETE AND THAT
I SIGNED THIS FORMER PARTICIPANT CLAIM FORM.
1.

The Social Security number shown on this form is my correct taxpayer identification number (or I am waiting for a number to
be issued to me); and

2.

I am not subject to backup withholding because: (a) I am exempt from backup withholding, or (b) I have not been notified
by the Internal Revenue Service (IRS) that I am subject to backup withholding as a result of a failure to report all interest or
dividends, or (c) the IRS has notified me that I am no longer subject to backup withholding; and

3.

I am a U.S. person (including a U.S. resident alien).
M M

Participant Signature (Required)

D D

Y Y Y Y

Date Signed (Required)

Note: If you have been notified by the IRS that you are subject to backup withholding, you must cross out item 2 above. The IRS
does not require your consent to any provision of this document other than this Form W-9 certification to avoid backup withholding.

QUESTIONS? VISIT: WWW.BBT401KSETTLEMENT.COM, OR CALL 1-877-755-0338
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA
ROBERT SIMS, et al.,
Plaintiffs,

vs.

No. 1:15-cv-732-CCE-JEP

BB&T CORPORATION, et al.,
Defendant.
PLAINTIFFS’ MEMORANDUM IN SUPPORT OF CONSENT MOTION FOR
FINAL APPROVAL OF CLASS SETTLEMENT
I.

INTRODUCTION
This Settlement provides significant monetary relief, $24 million, and substantial

future relief that will benefit virtually every participant in the Plan. For the reasons
described below and those set forth in the Motion, this Court should enter its order
approving the Settlement.
Plaintiffs filed this action in September of 2015. Doc. 1. In summary, Plaintiffs
claimed that Defendant BB&T Corporation and other Defendants (collectively referred to
as the “BB&T Defendants”) breached their duties under the Employee Retirement
Income Security Act of 1974 (ERISA) by causing the BB&T Corporation 401(k) Plan
(“Plan”) to pay unreasonable investment management and administrative fees, selecting
and retaining underperforming investment vehicles, engaging in prohibited transactions
with both fiduciaries and parties in interest, and failing to monitor and remedy the
breaches of other Plan fiduciaries. BB&T Defendants dispute these allegations and deny
liability for any alleged fiduciary breaches or ERISA violations.
Ultimately, the parties reached a settlement in this matter. The Settlement was the
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product of extensive arm’s-length negotiations preceded by hard-fought litigation and
contentious discovery proceedings. In light of the litigation risks further prosecution of
this action would inevitably entail along with the uncertainty of a trial, the parties have
jointly requested that the Court grant final approval to the proposed Settlement.
II.

BACKGROUND
A.

Claims

In the current and active complaint, Plaintiffs assert six claims. In Count I, Plaintiffs
allege that BB&T Defendants breached their fiduciary duties by causing the Plan to pay
excessive administrative fees to BB&T’s Retirement Institutional Services “RIS” in the
form of uncapped and unrebated revenue sharing. In Count II, Plaintiffs allege that
BB&T Defendants breached their fiduciary duties by selecting and retaining
underperforming and high-cost proprietary investments in the Plan. In Count III,
Plaintiffs allege that BB&T Defendants breached their fiduciary duties in retaining
BB&T’s proprietary investment in the Plan known as the Bank Investment Contract
(“BIC”). In Count V, Plaintiffs allege that BB&T Defendants breached their duties to
appropriately monitor, and remedy, the breaches of other Plan fiduciaries. Finally, in
Counts VI and VII, Plaintiffs allege that BB&T Defendants engaged in prohibited
transactions. BB&T Defendants dispute these allegations and deny liability for any
alleged fiduciary breaches or ERISA violations.
B.

The Action

Since the filing of the initial complaint, the parties engaged in over three years of
2
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hard-fought litigation and contentious discovery proceedings that eventually included the
production of over 260,000 pages of documents, the designation and deposition of 6
experts, and over 16 fact depositions. Plaintiffs filed their motion for class certification
on April 10, 2017, which BB&T Defendants opposed. Docs. 146, 194, 218. The Court
granted class certification on August 28, 2017. Doc. 223.
In addition, the parties filed numerous discovery-related motions and BB&T
Defendants filed dispositive motions, including a motion to dismiss (Doc. 51), and a
motion for summary judgment (Doc. 314). The motion to dismiss was denied. Doc. 58.
Defendants’ motion for summary judgment was granted in part and denied in part. Doc.
369. Ultimately, with trial less than two weeks away, the parties notified the Court that
they had reached an agreement in principle.
On November 30, 2010, the parties reached a Settlement. On December 13, 2018, the
Court granted preliminary approval of the Settlement. Doc. 439. On January 31, 2019, the
Court granted the parties’ joint motion to amend the Settlement. Doc. 443.
C.

Terms of the Proposed Settlement

In exchange for releases and for the dismissal of this action as provided for in the
Settlement, BB&T Defendants will make available to Class Members the benefits
described below. The parties have consented to a mediation process to resolve any future
disputes and to the Court’s continuing jurisdiction over certain matters. Class Counsel
agrees to take any necessary enforcement action without additional cost to the Settlement
Class.
3
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1.

Monetary Relief

BB&T Defendants will deposit $24,000,000 in an interest-bearing settlement account
(the “Gross Settlement Amount”). The Gross Settlement Amount will be used to pay the
participants’ recoveries as well Class Counsel’s Attorneys’ Fees and Costs,
Administrative Expenses of the Settlement, and Class Representatives’ Compensation as
described in the Settlement Agreement. Importantly, the Net Settlement Amount
remaining in the Qualified Settlement Fund after distributions, expenses, and costs will
go solely to the benefit of the Plan and no amount will be used to reimburse or benefit
BB&T Defendants. Settlement §6.13 (Doc. 436-2).
2.

Non-Monetary Relief

In addition to the monetary component of the Settlement, BB&T Defendants have
agreed to substantial non-monetary relief for the prospective benefit of participants. In
particular, the parties have agreed to the following additional terms: 1) the Plan
fiduciaries will engage a consulting firm to conduct a Request for Proposal for
investment consulting firms that are unaffiliated with BB&T and engage an Investment
Consultant to provide independent consulting services to the Plan; 2) the Investment
Consultant will evaluate the Plan’s investment options and provide the Plan fiduciaries
with an objective evaluation of the options in the Plan; 3) within two years after the entry
of the Final Order, the Plan fiduciaries will participate in a training session regarding
ERISA’s fiduciary duties; 4) during the two year period following entry of the Final
Order, BB&T will rebate to Plan participants any 12b-1 fees, sub-ta fees, or other
4
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monetary compensation that any mutual fund company (affiliated or unaffiliated) pays or
extends to the Plan’s recordkeeper based on the Plan’s investments; and 5) if, during a
two-year time period following the entry of the Final Order, BB&T decides to charge
Plan participants a periodic fee for recordkeeping services, the Plan fiduciaries will
conduct a Request for Proposal for the provision of recordkeeping and administrative
services. See Settlement, Article 10.
D.

Preliminary Settlement Approval and Motions for Fees and Costs

On December 13, 2018, the Court preliminarily approved the Settlement. Doc. 439.
On March 1, 2019, Plaintiffs filed a Motion for Attorneys’ Fees, Reimbursement of
Expenses, and Case Contribution Awards for Named Plaintiffs. Doc. 444.
E.

Class Member Reaction.

Class members were provided the opportunity to object to the Settlement by writing
the Court and lodging their formal objection to the Settlement or any component of the
Settlement. In particular, on February 26, 2019, 72,632 notices were mailed to Class
Members. See Declaration of Christopher D. Amundson (“Amundson Decl.”), ¶6. With
an objection deadline of April 1, 2019, no class member has filed an objection to any
portion of the Settlement or Plaintiffs’ Motion for Attorneys’ Fes, Reimbursement of
Expenses, and Case Contribution Awards for Named Plaintiffs.
III.

ARGUMENT
This Circuit favors resolution of litigation prior to trial. See Crandell v. U.S., 703

F.2d 74, 75 (4th Cir. 1983)(“Public policy, of course, favors private settlement of
5
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disputes.”); S.C. Nat’l Bank v. Stone, 749 F.Supp. 1419, 1423 (D.S.C. 1990)(“The
voluntary resolution of litigation through settlement is strongly favored by the courts.”).
Settlements in class actions are particularly important because those cases typically
involve complex factual and legal issues, and a settlement relieves the courts of the strain
that such litigation imposes. S.C. Nat’l Bank, 749 F.Supp. at 1423.
In deciding to finally approve a settlement, the Court should consider “whether, as a
whole, it is fair, adequate, and reasonable to Class Members.” Id. For the reasons
previously explained in Plaintiffs’ Memorandum in Support of Motion for Preliminary
Approval of Class Settlement (Doc. 437), and for those additional reasons briefly
explained below, the Settlement should be approved in all respects. See Kruger v. Novant
Health, Inc., No. 14-208-WO-JEP, Doc. 62 (M.D.N.C. Sept. 29, 2016).
A.

The Settlement is fair because it is the product of extensive arm’s
length negotiations.

There is a strong presumption that a settlement is fair and reasonable when it is the
result of arm’s-length negotiations. In re Jiffy Lube Sec. Litig., 927 F.2d 155, 158−159
(4th Cir. 1991); see also Newberg on Class Actions §11.41 at 11-88 (3d ed. 1992). Once
this presumption is established, this Court may then consider additional factors in
analyzing the fairness of the Settlement such as: (1) the posture of the case at the time the
proposed settlement was reached; (2) the extent of discovery that had been conducted; (3)
the circumstances surrounding the negotiations; and (4) the experience of counsel in the
type of case at issue. Jiffy Lube, 927 F.2d at 158–159. As described above, the Settlement
here was reached only after lengthy negotiations extending over a period of months.
6
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These continued up to the eve of trial in this matter. Counsel for BB&T Defendants is
experienced and thoroughly familiar with the factual and legal issues presented in this
case and Class Counsel are the preeminent firms for employees and retirees with respect
to 401(k) fee litigation. Indeed, Class Counsel have achieved many favorable settlements.
Doc. 445 at 14−17. All parties’ counsel believe that this Settlement is fair and reasonable
and this opinion is entitled to considerable weight. S.C. Nat’l Bank, 139 F.R.D. at 339.
B.

The Settlement is clearly adequate.

In assessing the adequacy of the Settlement, the Court may consider the following
relevant and applicable factors: (1) the relative strength of Plaintiffs’ case on the merits;
(2) the existence of any difficulties of proof or strong defenses Plaintiffs are likely to
encounter if the case goes to trial; (3) the anticipated duration and expense of additional
litigation; and (4) the degree of opposition to the settlement. Jiffy Lube, 927 F.2d at 159.
Together, these factors weigh in favor of the adequacy of the proposed Settlement.
1.

The Settlement is reasonable in light of the relative strength of
Plaintiffs’ case on the merits.

The first and second factors require this Court “to examine how much the class
sacrifices in settling a potentially strong case in light of how much the class gains in
avoiding the uncertainty of a potentially difficult case.” In re The Mills Corp. Sec. Litig.,
265 F.R.D. 246, 256 (E.D.Va. 2009). The Settlement obtained here represents an
outstanding recovery in light of both the strength of the Plaintiffs’ claims but also in light
of the strength of BB&T Defendants’ defenses. As noted previously, although the Court
denied, in part, BB&T Defendants’ motion for summary judgment, recovery was far from
7
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certain at trial. Doc. 445 at 7. This makes the recovery obtained herein all the more
notable. The monetary recovery of $24 million is substantial. Moreover, the affirmative
relief adds tangible and quantifiable benefits in the future. Id. at 13. On portions of the
affirmative relief alone, Class Counsel has demonstrated an additional value to the
Settlement Class of close to $11 million. Id. at 14.
2.

The Settlement avoids lengthy and costly litigation.

Next, this Court’s weighing of the proposed Settlement in light of the prospect of
future litigation spent in both time and expense is “based on a sound policy of conserving
the resources of the Court and the certainty that unnecessary and unwarranted
expenditure of resources and time benefits all parties.” Mills Corp, 265 F.R.D. at 256
(internal quotation marks and alterations omitted). Without this Settlement, multiple,
unavoidable stages of litigation would be experienced that would not only be timeconsuming but very costly. This delay and cost, including the substantial cost and time
spent on appeals, is explained in detail by Class Counsel in their prior submission. Doc.
445 at 7−8. Indeed, this case was vigorously contested at every stage and there is no
reason to believe that would stop if the case proceeded to trial and beyond. Id. at 11−12.
3.

With no objections to the Settlement, the Class has unanimously
reacted favorably to the Settlement.

As of the filing of this memorandum and with an objection deadline of April 1,
2019, of the over 72,000 Class Members who were sent notices, no class member has
filed an objection to the Settlement or any aspect of the relief and awards sought as part
of the Settlement. Amundson Decl. ¶¶6–8. This is a notable result because as stated in the
8
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declaration of the Settlement Administrator, a comprehensive notice program was
achieved in this Settlement. Id. ¶¶4−9. The fact that no one filed an objection weighs
heavily in favor of final settlement approval. See Chakejian v. Equifax Info. Servs., LLC,
275 F.R.D. 201, 212 (E.D. Pa. 2011)(two objectors in a class of approximately forty
thousand weighs in favor of approving the settlement). In addition to the unanimous
support for the Settlement by Class Members, the Independent Fiduciary has thoroughly
reviewed all aspects of the Settlement and has provided its approval. See Exhibit 1
(attached to Motion).
IV.

CONCLUSION
For these reasons, the Consent Motion for Final Approval of Class Settlement should

be granted.
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